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LEGALLEGAL.KGAL ILEGAIi.LEGAIi. JLEGAIIaPRIVATE CAR LINES objection to the Introduction of testimony
on the trial nor for a demurrer to theevidence; and where In such a case none
of the defendants ask for a severance ora separate trial, and the action proceedsas though there was no misjoinder. It
win be regarded as immaterial.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.

SeaL Clerk Supreme Court.
No. 16,145.

School District No. 127, of Reno
County, Kansas,

vs.
School District No. 45, of Reno

County, Kansas, et al.
Error from Reno County.

AFFIRMED.Syllabus. Bv the Court. Smith. J.
1. Where the electors of a school dis

trict, at a. regular annual school meeting
tneiem, vote a tax on the taxable prop
erty in the district at a rate authorizedby law and such as the meeting deems
sufficient for the various school purposes
and the district clerk of said school dis-
trict certifies the amount so levied to thecounty clerk of the county this constitues
the levy of a school tax at such rate on
all the real and personal property In said
scnooi district. lieneral statutes or J.M01,

sections. 6127. 6172 and 6191
2. The power of levvine- taxes Is a lee

islatlve function and such power abides
only in the annual school meeting to de-
termine the rate of taxation sufficient for
tne various school purposes,

3. The duty of the county clerk of ex
tending tne taxes so levied upon the as
sessment rolls of the county is purely a
ministerial function and, until such levy
Is made, the extension of an assessment
upon a tax roll affords no authority for
the collection of the tax.

4. A mistake of the county clerk in ex-
tending upon the tax rolls an assessment
against the property in a school district
at a less rate than that levied at the an
nual school meeting in the district and
certified by the clerk thereof does not de-
prive the school district of its right to the
aggregate, sum collected througn sucn
erroneous assessment.

All the Justices concurring.
A true copy.
Attest: T. A. VALENTINE,
Seal. Clerk Supreme Court.

No. 15.910.
The State of Kansas

vs.
Ransom Piggs.

Appeal from Shawnee; County.
AFFIRMED.

Svllabus. Bv the Court. Potter. J.
L The purpose of a preliminary exami

nation is: (1) To inquire concerning the
commission or crime and the connection
of the accused with it in order that he
may be informed of the nature and char
acter of the crime charged against him
and. if there Is probable cause for believ
ing him guilty, that the state may take
the necessary steps to bring mm to trial;
(z) to perpetuate testimony: t.i) to de
termlne the amount of bail which will
probably secure the attendance of the ac
cused to answer the charge.

The right or the state to introduce evi
dence at a preliminary examination can
not be defeated by the accused waiving
an examination.

2. The act creating the court of To
peka (Laws 1899, chapter 129) confers upon
the judge or tnat court tne power and
jurisdiction of a justice of the peace in
preliminary examinations of persons ac
cused or rejony.

a. w nere tne clerk ot a city court has
failed to sign the certificate attached to
the transcript of a preliminary examina
tlon held before the Judge of such court
it is proper- for the district court to per
mit tne certmcate to De amended Ty Hav-
ing the clerk attach his siKnature.

4. In a prosecution for larceny, where
the money described In the Information
and claimed to have been stolen is Intro
duced in evidence and exhibited to theJury, it Is not necessary that the oarticu
lar bills should be identified as the ones
described in the Information.

5. Courts take judicial cognizance of
the value of money. In a prosecution for
larceny or certain united states treasurv
notes and national bank notes, where theparticular bills which it is claimed were
stolen are offered m evidence, proof of
tneir value is unnecessary.

6. The actual status of the legal titleto stolen property Is no concern of the
thief. I n an Information charging larceny
the title to the property may be laid
either in the owner or the person in
wnose possession it was wnen it was
taken even though that person has stolen
it rrom some one else.

All the Justices concurring.
A true copy.
Attest: T. A. VALENTINE,
Seal. Clerk Supreme Court.

No. 16,123.
M. E. Johnson, etc.,

vs.
D. S. Huber.

Error from Cowley County.
REVERSED.

Syllabus. By the Court. Porter, J.
L A letter written by a real estateagent to the owner of land asking If the

land was ror sale and at what price andstating the commission the agent would
charge to procure a sale together with
the letter of the landowner In reply, con-
strued and held to constitute a contractauthorizing the agent to list the land for
sale at a. certain price, and binding thoowner to pay a commission In case theagent procured a purchaser able and will-
ing to buy at the terms stated.

2. In an action to recover a real estate
commission a petition which sets forth
the written correspondence of the parties
showing the making of a contract of thenature referred to in the foregoing para-
graph, and alleges that the plaintiff pro-
cured a purchaser able and willing to
take the land at the defendant's terms
but defendant declined to convey the
land and refused to pay the plaintiff's
commission, states a cause of action.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.
Seal. Clerk Supreme Court.

NoT6,119.
German American Insurance Company of

New York
vs.

C. M. Darrin.
Error from Linn County.

AFFIRMED.
Syllabus. By the Court. Burch, J.

1. It Is the duty of a fire Insurance
company which accepts a signed applica
tion ror insurance written on a blank
furnished by the company which provides
that it shall be the basis on which in
surance Is to be effected, to write thepolicy in accordance with the application.

2. If tn such an application the appli-
cant state that he will agree carefully topreserve his last Inventory In an iron
safe at night or in some place secure
against fire in another building, the com
pany Is authorized to insert an Iron-saf- e
clause in the policy extending to the lastInventory only and not also to books of
account.

3. The recipient of a policy Issued In re-
sponse to an application of the character
described may assume tnat the company
has discharged its duty and has written
the policy on the basis of the application
and he Is not obliged to read the nolicv
to see if It conforms to the application.

4. If such an application be received
and retained by the company a policy be
written ana aenverea ana tne premium bepaid bv the applicant and kept hv thecompany, a binding contract of Insurance
Is effected on the basis of the application.

5. If through inadvertence, mistake or
design such a policy be written on a basis
different from that contained In the ap-
plication, it may be reformed to corre-
spond with the application.

All the justices concurring.
A true cony.
Attest: D. A. VALENTINE,
SeaL Clerk Supreme Court.

No. 16,118.
James P. Richardson, as Administrator,

VS.
Bettie C. Painter.

Error from Morris County.
REVERSED.

Syllabus. By the Court. Johnston, C. J.
L. A personal Judgment against two de-

fendants Is a joint and several obligation
which the plaintiff may enforce against
either of them at his option.

1. The ract tnat one ot two judgment
debtors dies and there is no revivor or
proceeding had to- - keep tne judgment
alive as to his estate does not extinguish
thp liability of the other, nor bar a pro
ceeding to revive the judgment as against
such surviving defendant.

All the Justices concurring.
A true copy.
Attest: P. A. VALENTINE.
SeaL Clerk Supreme Court.

if warranted by the proof, does not afford
Kruuaa 01 reversal altnougn tne ocieuu-an-

did not testifv on thp trial.
5. An Instruction requested although

stating a correct proposition of law should
be refused if not pertinent to the evidence,
or if It be included in substance in the oth
ers given.

Ali the Justices concurring.
A true copy.
Attest: r. a. VALENTINE,

Seal. Clerk Supreme Court
No. 15,978.

H. V. Tucker
vs.

Ezra Shorb and Ida Short).
Error from Seward County.

AFFIRMED.Syllabus. Bv the Court. Johnston. C J.
1. It may be fairly Inferred from the

recitais in a. rax deed or record more tnan
five years purporting to - convev several
lots consecutively numbered in a certain
block of a city bid in by the county for a
gross sum ana where a single charge was
maae ior tne subsequent taxes or eacnyear that the lots were contiguous
and comprised only a single parcel forpurposes of taxation.

2. In effecting a compromise of taxes on
lots bid in by the county and which have
stood unredeemed for three years withoutany one offering to purchase the same for
tne amount or tne raxes, interest ana pen-
alties due thereon the purchaser to whom
the certificate is assigned under the order
or tne county commissioners may be re
quired to pay all subsequent taxes due on
tne land at tne time or tne compromise.

All the justices concurring.
A true copy.
Attest: D. A. VALENTINE,
Seal. Clerk Supreme Court.

No. 15,916.
Augustine Scott, et al.,

vs.
Eva. G. Scott.

Error from Greenwood County.
REVERSED.Syllabus. By the Court. JIason. J.

1. Notwithstanding- the statute making
judgments liens on the real estate of the
debtor within the county, an allowance of
permanent alimony payable in installments
uoes not create a lien on any properly ot
tne nusoana unless tne record amrmative-l- y

discloses that the court intended it to
have that effect.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
Seal. Clerk Supreme Court.

No. 15.953.
Ben A. TVood

vs.
Ira M. Cobe, et al.

Error from Morton County.
AFPIRMKD.

Syllabus. By the Court. Johnson. C. J.
J. An indispensable nrerennisite of theright to open up a judgment under Sec-

tion 77 of the code (Section 83 new code) is
that the applicant shall make it appear
to tne saustaction or the court that during
the pendency of the action he had no act-
ual notice thereof in time to annear and
make his defense.

2. Mere oversight and Inadvertence of aparty in failing to make his defense at
tne trial or an action of which he had
actual notice does not justify the openingup ot tne judgment under that provision
of the code.

All the Justices concurring.
A true copy.
Attest: D.A.VALENTINE,
Seal. Clerk Supreme Court

No. 15,965.
W. D. Shup

vs.
J. F. Moon, et al.

Error from Anderson County.
AFFIRMED.Syllabus. By the Court. Burch. J.

L Two parties, one as principal an.l
the other as surety, borrowed money at a
Dann to promote a business transaction inwhich they were both interested. Themoney was used to d scharee the nhliga-
tlon of a third person who indemnified
tne principal with a real estate mortnace
the principal expressly agreeing with thesurety mat tne proceeds or tne mortgage
should be used to satisfv their obligation
to the bank. It became necessary to re-
alize on the mortgage and the prinicpal
iiii;?a 11 111 tne surety s nanus Tor fore-
closure. Suit was brought In the pHn.
cipal's name, a Judgment foreclosing themortgage was auiy rendered, at thesheriff s sale the land was Old In for thsurety, and in due time a sheriff's deed
ssued to tne surety. The suretv enter

tained no purpose to defraud the principal
and immediately upon receiving the
sheriff's deed offered to vest full title in
tne principal lr the principal would satisfvthe bank. This the nrinicinal refused to
do, whereupon the surety paid the bank.Held, the surety was not a mere agent of
tne prinicipai to roreciose tne mortgage.
was not compelled by any legal duty to

or iana conveyance in tne name or
tne principal, committed no fraud in taking title in himself and anv eaultable rem
edy the principal may have to obtain titleto the land includes the necessity of doing
equity Dy reimDursing tne surety.

The evidence considered and held to
support the finding of fact.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
Seal. Clerk Supreme Court'

No. 16,233.
The State of Kansas

vs.
W. H. Dixon,

Appeal from Reno County.
REVERSED

Syllabus. By the Court. Mason. J.
1. In a prosecution under a stntntn

maKing wurui and malicious misconduct
n ornce a misdemeanor the omission oftne word "malicious" from the In forma.

tion is immaterial, when Hie actq mm.
plained of necessarily Involve a wilful dis-regard of the obligations owed by the of-
ncer to tne pudiic.

z. An inrormation alleging that a clt--

niarsnai wnose aut was to see that cer-
tain offenses were prevented or punshed.
wiuuny permitted them to bo committediairiy implies that knowlne of their com.
mission he failed to attempt to enforcetne law, ana therefore states facts sufncient to constitute a violation ot thastatute maKing wurul and malicious mis
conduct in ornce a misdemeanor.

A. An allegation that a citv marshal
failed and refused to perform the dutiesenjoined upon him by the laws of (hecity, by talllnsT to make pertnin irrratafairly implies that it was his duty underthe ordinance to make such arrests.-

4. A charge that citv marshal pavA
aiu. protection ana assistflnn."to certain keepers of bawdy houses,

who lr. return therefor presented himwith a gold star, which he accepted, mustbe construed to mean that the protection
referred to was protection aeainst an effort of the public officers to enforce thelaw against tnem, and It is not necessary
to the sufficiency of the information thatsuch conduct be expressly charaterized as
liner wurui or malicious.
AH the Justices concurring.
A true copy.
Attest: . D. A. VALENTINE.
Seal. Clerk Supreme Court.

No. 16.146.
Jennie Blodgett, et al.

vs.
Mary Yocum.

Error from Reno County.
REVERSED.

Syllabus. By the Court. Porter. J.
1. In an action between the heirs of a
eceased person for the recovery of realestate to which the defendants claimed

title by virtue of conveyances executed by
the. deceased in her lifetime, the court in-
structed the jury that, in deciding wheth-
er or not the deceased was of sound mind
or was unduly influenced at the time ofmaking the deeds in question, they had
the riffht to take into consideration the
reasonableness or unreasonableness of
her act in making the deeds; and If they
believed that a woman of sound mind
would not have been likely to do such an
act in the free exercise of her judgment.
discriminating against one aaugnter In
favor of another daughter and her famtlv.
then they had the right to Infer from the
act ltseir tnat unaue mnuence was used
to secure the deeds, though not bound to
do so. Held error. A person of sound
mind who is not unduly influenced may
make such disposition of his property as

e desires witnout regara to its rairness
or unfairness.

2. In an action of ejectment brought
for the recovery of several distinct andseparate parcels of land, where the plain--
iff s title as to all the detendants Is thesame, ant tne answer sets up a mis-

joinder of causes of action because some
of the defendants claim separate inter-
ests in separate portions of the real
estate, but admits that all the defend
ants are in possession of all the real estate.
tne misjoinaer lurmsnes no ground ror

No. 18.096.
J. M. Schott,

vs.
F. M. Linscott.

Error from Atchison County.
AFFIRMED.Syllabus. By the Court. Smith, J.

1. A personal Judgment, rendered with-
out legal notice to - the defendant and
without any appearance on his part, is
rendered without jurisdiction and is con-
sequently void.

2. A sale of personal property, made
under an excution issued upon a void
judgment, conveys no title to the pur-- i

chaser.
3. The mere failure of an owner of per-

sonal property, which te knows has been
aaverusea ior sale at a certain lime ana
place, to attend the sale and warn in-
tending purchasers of his rights does not
estop such owner from recovering from a
purchaser tt such sale the value of theproperty bid in thereat by the purchaser
and converted to his own use, the sale be
ing held without authority of law.

AH the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.

Seal. Clerk Supreme Court
No. 16.102.

O. W. Sparks et al.
vs.

C. A. McAllister.
Error from Cherokee County.

REVERSED.
Syllabus. By the Court. Benson, JUpon an examination of the pleadings
in this action it is held that a motion of
tne plaintiff for judgment thereon in his
ravor was erroneously sustained.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
Seal. Clerk Supreme Court.

No. 16.107.
M. Toffler

vs.
C. C. Kessinger.

Error from Leavenworth County.
AFFIRMED.

Syllabus. By the Court. Burch. J,
An administrator with the will annexed
died in office without having accounted
for money which he had collected belong-
ing to the testator's estate. His successor
obtained judgment in the district court
against his administrator for the sum
found to be due. The judgment was pre
sented. allowed and classified in the pro
bate court as a claim against his estate,
but no order was issued upon his admin-
istrator for its payment and it was not
paid. Held, such an order is not a condl
tion precedent to recovery against the
sureties on his bond.

AH the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
Seal. Clerk Supreme Court.

No. 15,353.
The Grand Lodge of the Independent

Order of Odd Fellows cf the State of
Kansas

vs.
James A. Troutman and Robert Stone.

Error from Osage County.
AFFIRMED.

Svllahus. Bv the Court. Smith. J.
1. A and f enterea into a contract ior

the mutual purpose of establishing and
perpetually maintaining a private char-it- v.

A aereed to and did execute a deed
purporting to convey a large tract of land
to trustees ior tne purpose, n agreed to
and did pay off an equitable lien on the
land and agreed to and did pay for the
erection of buildings thereon for the pur-
pose. After the death of A, his sole heir
brouerht an action to set aside the deed.
alleging that it was void. B was made
a part v aetendant to tne. action and nieu
an answer or cross-petitio- n for the money
paid for the betterment of the estate and
prayed that it be adjudged a lien upon
the land. Such proceedings were there-
after had in the action that B was dis
charged as a party thereto. Judgment
was finally rendered therein adjudging
prohibiting perpetuities of titles in
estates. Held, that B's cause of action, to
have his money, which was contributed
to the betterment of the estate, adjudged
a lien thereon, became absolute upon the
bringing or tne action to avoid tne deed
and was not contingent upon the rendi
tion or judgment therein: held, further.
that this action, brought by B more than
five years after the action was brought to
set aside tha deed and more than five
years after B was discharged as a party
thereto is barred, by the statutes of limi
tations.

2. The quit claim deed pleaded as a de
fense in this case is held to convey allrights the plaintiff may have had prior to
the execution and delivery thereof in the
lands upon wnicn an equitaDie lien is
sought, and. Interpreted with the resolu-
tion embodied therein, conclusively evi-
dences an intention of the plaintiff to
abandon and sever Its connection wltn
the enterprise known as the De Bolssierre
Odd Fellows Orphans Home.

All the Justices concurring except Ben
son, J., who did not sit.

A true copy.
Attest: D. A. VALENTINE.
Seal Clerk Supreme Court.

No. 16.110.
Theodore R. Converse, Receiver, et al.,

vs.
J. H. Klward.

Error from Reno County.
REVERSED.

Syllabus. By the Court. Smith, J.t ne second count or tne petition m thiscase is sufficient as against a demurrer
on the grounds that the facts stated are
not sufficient to state a cause of action
and that it shows upon its face that the
cause of action therein stated is barred
by the statute of limitations.

All the justices concurring.
A true copy.
Attest: D. A. VALENTINE,
Seal. Clerk Supreme Court,

No. 16,111.
J. M. Walbridge

vs.
Christiann Walbridge.

Error from Jefferson County.
AFFIRMED.

Syllabus. By the Court. Porter. J.
1. In civil actions for damages the mo

tive, design or intent of the defendant
becomes material only where the act
which occasions the injury is not unlaw-
ful, or where It affects the amount of re
covery.

2. In an action for damages for assault
and battery the defendant is liable for all
the natural and proximate consequences
of his wrongful act, whether the conse-
quences have been foreseen or the In-
juries are more serious than were in
tended.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
Seal Clerk Supreme Court.

No. 16.363.
N. A. Yeager

vs.
, Granville P. Aikman.

Original Proceeding in Quo Warranto.
- DISMISSED.

Syllabus. By the Court. Smith, J.
1. Article 6, Chapter 36, General Statues

of 1901, constitutes the officers and mem-
bers of the Stata Senate as a tribunal to
hear and finally determine a contest of
the election of any person declared elect-
ed a judge of a district court in the state,
and is valid.

2. When, in such case, a contestor in-

vokes the jurisdiction of such tribunal
and the contest is begun therein but is
finally dismissed on the order of the
tribunal for the failure of the contestor
to state the grounds of contest as re-
quired by a previous order of the tribunal,
the order of dismissal Is analogous to sus-
taining a general demurrer to a petition
in court and is a final determination of
the contest on its merits.

All the "Justices concurring.
A true copy.
Attest: D. A. VALENTINE.
Seal Clerk Supreme Court.

No. 15,860.
The State of Kansas

vs.
Oliver Smith.

Appeal from Shawnee County.
AFFIRMED.

Syllabus. By the Court. Smith, J.
For the purpose of showing that the de-

fendant was Insane and not accountable
for his action at the time of the admit-
ted killing of deceased, evidence was of-
fered and admitted that about three
months prior to the tragedy the appellant
had been Informed that his daughter was
pregnant and that the deceased had ac-
complished her ruin under the promise ofmarriage. Held: that under the circum-
stances shown by all the evidence in thLs
cese. ft was not error for the court to in-

struct the jury that such evidence was

not to be considered for any other pur-
pose than to determine defendant's
mental responsibility for the act.

All tha Justices concurring.
A true copy.
Attest: D. A. VALENTINE.
Seal Clerk Supreme Court.

No. 15.977.
Leo N. Leslie

vs.
Charles E. Gibson.

Error from Seward County.
AFFIRMED.

Syllabus. By the. Court. Benson, J.
1. A person whose Interest in real

estate has been barred by Judgment
quieting title rendered in an action to
which he was not a party, wherein ser-
vice was made by publication only, has
the same right to have the judgment
opened and to make his defense that theparty from whom he obtained such In-

terest has under sec. 77 of the civil code.
(Gen. Stat. 1901. sec 4511.)

2. This rule should be applied to a per-
son who holds title under a conveyance
or assignment made after the Judgment
in such a proceeding has been entered, if
there is no imputation of bad faith andno intervening equities are effected.

All tha Justices concurring.a true copy.
Attest: D. A. VALENTINE.
Seal Clerk Supreme Court.

No. 16.108.
Fetzer & Co.

vs.
F. N. Williams.

Error from Smith County.
AFFIRMED.Syllabus. By the Court. Mason. J.

1. A party cannot rely at the same timeon Inconsistent defenses, but Inconsistentallegations do not render a. pleading de-
murrable.

2. No violation of the rule that theadoption of one of two inconsistent rem-
edies irrevocably bars a resort to the oth-
er is shown by a Journal entry which
describes a proceeding as the allowance bv
the court of a change of election between
inconsistent remedies, where it appears
that what actually took place was that
a party was permitted. Immediately afteramending his pleading so that it declared
that prior to the commencement of the
action he had adopted one of two repug-
nant theories, to change the amendment
so as to make it allege the adoption of
the other theory.

AH the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.
Seal. Clerk Supremo Court.

No. 16..T.1.
Tho State ot Kansas

vs.
Milo Chafin.

Appeal from Stafford County.
AFFIRMED.

Syllabus. By the Court. Graves, J.
Under section 2221 Gen. Stat. 19iH. the

crime of adultery can not be committed by
an unmarried person.

All the Justices concurring.
A true coty.
Attest: D. A. VALENTINE.
Seal. Clerk Supreme Court.

No. 16.433.
J. McCaba Moore,

vs.
James M. Nation.

Original Proceeding in Mandamus.
WRIT DENIED. '

Syllabus. By the Court. Burch, J.
1. The duties of a public office Include

all those which fairly He within its scope;
those which are essential to the accom-
plishment of the main purposes for which
the office was created and those which,
although incidental and collateral, are
germane to or serve to promote or bene-
fit the accomplishment of the principal
purposes. All such duties are official and
the incumbent Is obliged to perform them.
Duties not so related to an office are un-
official, cannot rightfully be attached to
it and the Incumbent is not obliged to
perform the.m.

2. To make effectual the constitutionalguaranty of the right of trial by Jurv tho
district court possesses, by viri'ie t" th
soverignty reposed in Its, inher"it power
to provide Itself with a jury. The legis-
lature may aid and regulate the cxerclso
of this power, but the selecting of jurors
from the Inhabitants of the proper ter
ritory to determine Issues of fact in court
is a court function cognate with that of
hearing and deciding and is not adminis
trative in origin, purpose or character in
the true sense of that term.

3. Chapter 232 of the laws of 1907 re
quires the judge of the district court in
certain counties to perform the duties of
jury commissioner and authorizes him to
appoint a Jury clerk to assist turn In tne
performance of such duties. Held, the
duties prescribed are not administrative in
character, fall within the scope of the of-
fice of judge of the district court and do
not appertain to another office within the
meaning of section 13 of article of the
Constitution forbidding a Judge of the
district court to hold any other office of
pront or trust.

4. wnen a public official takes offiVtj
he undertakes to perform all Its duties al
though some of them may be called intoactivity for the first time by legislation
occurring atter ne e.nters upon his term.
In such an event he must perform the In-
creased service without increased com-
pensation unless the legislature lias thpower and sees fit to grant him additionalpay.

6. l tie act or iwi7 referred to contains .iprovision Increasing the salaries of dis
trict judges performing the services spe
cified from $30J0 to $:W)0 per annum. Sec-
tion 13 of artcle 3 of the constitution pro-
vides that Judges of the district courts
shall receive such compensation for their
services as may be provided by law.
which shall not be Increased during, their
terms of office, and that they shall re
ceive no fees or perquisites. Held, thatdistrict judges in office when the statute
took effect were obliged to render the In-
creased service without Increased com-
pensation for the remainder of theirterms.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
Seal Clerk Supreme Court.

No. 16.422.
The State of Kansas ex rel

vs.
School District Number One, EdwardsCounty, Kansas, et al.

Error from Edwards County.
AFFIRMED.

Syllabus. By the Court. Johnston. C. J.
1. Primarily and as ordinarily used Ina statute the word may Is permissive rath-er than peremptory. It may be given theImperative meaning if that was theobvious intention of the butthe sense in which the word is used mustalways be determined by the context of

the act.
2. In the statute relating to rchool dis-

trict meetings which provides that "special
meetings may be called by tlje districtboard or upon a petition signed by ten
resident tax payers of the district" theword may is used in its permissive sense.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.
Seal. Clerk Supreme Court.

No. 16.128.
TV. H. Milllkin

vs.
I A. Lockwood.

Error from Chautauqua County.
AFFIRMED.

Syllabus. By the Court. Benson. J.
1. Where a tax title and the originalpatent title are united In the same per-

son, an outstanding lease previously mad"by the holder of the tax title, while Inpossession under a tax deed valid upon iU
face and of record more than five years. Is
not merged If the Interest of the lease
holder had become vested before suchtitles war united.

2. The assignee of a lease in the situa
tion stated above Is not bound to yield to
the demands of the grantee of the titlesso united and if he does so voluntarily,
and accepts anothor lease from such gran-
tee, he is not thereby relieved from pav-
ing the rents and performing the condi-
tions stipulated in the assignment.

3. in tne situation stated, such lrsmight have availed himself of the protec-
tion afforded by section 141 of the tax law(Gen. Htat. W. sec. In defens rtthe claims made upon hira by such gran
tee.

4. The voluntary relinquishment of an
assignee of a lease to claims assorted un-
der a. title inferior to that of the lessor,
whose belter title has not been extin-guished, will not avail against a claimfor rent.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.
Seal Clerk Supreme Court

against an attaching creditor to reclaim
the property, which Is not lost by delay
to assert it, unless an intention on his part
is snown that the title should pass abso-
lutely, and whether that is the case is or
dinarily a question of fact to be deter
mined in view of all the circumstances.

2. In an action for conversion the evl
dence tended to show these facts: a farme
residing some miles from a town delivered
wheat to a buyer there with tne understanding that it was to be paid for at
once: he received therefor a check on
local bank, which he took home with him
it being after banking hours; he did not
present the check until his next trip to
town, between two and three weeks later,
when payment was refused; the buyer had
no funds on deposit when the check was
drawn Dut had an arrangement witn tne
bank under which It paid his checks and
took bills or ladles: on tne shipment o
grain as securitv: a week after the issu
ance of the check the buyer became in
solvent and the bank attached the wheat
after the dishonor of the check the seller
sued the bank for the value of the wheat
Held, that his failure to make an earlierpresentment of the check did not con
clusively show a waiver of his right to
reclaim tne wheat.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.
Seal. Clerk Supreme Court.

No. 15.832.
George T. Hughes and Charles F. Hughes

vs.
Laura V., Nicholson, et al.

Error from Shawnee County.
A tTTTT ft M

Syllabus. By the Court. Mason. J
J. The Issue heme whether a deed from

a parent to a child was maae as an o
vancement. a statement made bv the gran
tee as a witness that no consideration was
paid for it is testimony relating to the
transaction between him and the grantor,

nH if hroiiirht out bv the suestions of his
opponent 111 the litigation, qualities mm
to narrate all tne attendant circumstances, notwithstanding he would other
wise be rendered incompetent to 00 so oy
the statute regarding evidence concerning
personal transactions with persons since
deceased-- .

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.
Seal. Clerk Supreme Court.

No. 16.095.
G. G. Shellabarger

vs.
Joseph D. Sexsmith and Emma J. Sex- -

smitn.
Error from Cloud County.

REVERSED.
Syllabus. By the Court. Bureh, J

In a mortgage foreclosure suit judgment
was taken bv default against the mort
gagor, who was served personally. At
the same time it appeared that a person
claiming an interest in the land had been
omitted and an order was included in the
foreclosure decree allowing him to be
made a party. The petition was amended
and he was du v served, tie answered Bet
ting up a second mortgage given Dy tne
defaultintr aetendant. ana prayea a per
sonal judgment against him which in due
time was entered witnout runner nonce
or appearance. Held, the defendant in de-
fault was bound to take notice of the pro
ceedings and the Judgment against him is
not void.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
(Seal) Clerk Supreme Court.

No. 16,120.
Union Pacific Railroad Company

vs.
O. L. Thisler.

Error from Dickinson County.
AFFIRMED.

Svllabus. Bv the Court. Mason, J.
1. Where In an action against a railroad

company for horses killed on the track
there was evidence tending to show that
the engineer (whose engine was running
forty-fiv- e miles an nouri must nave seen
the animals a. Quarter of a mile away, if
they were then on the track, a finding
that he did see them at this distance is
supported by testimony of a witness that
the appearan e of manure and tracks of
the horses between the rails Indicated that
they had stood for some time at the point
where tney were struct.

Johnston. C. J.. Smith, J., Graves, J.,
and Benson, J. concurring.

Burch, J., and Porter, J., dissenting.
A true copy.
Attest: D. A. VALENTINE.
Seal. Clerk Supreme Court.

No. 16.099.
The Atchison, Topeka & Santa Fe Railway

Company
vs.

P. D. Schriver, Administrator.
Error from Chase County.

REVERSED.
Svllarms. Bv the Court. Graves. J.

1. In an action against a railroad com-
pany, to recover damages on account of a
death caused by it at an ordinary country
crossing, the court instructed tne jury
in substance, that a person about to cross
a railroad track upon a public highway in
front of an approaching passenger train
which he sees, may assume that the train
is not moving at a speed greater than
usual; and it, with this assumption, the
situation is such that a man of ordinary
care would not regard an attempt to cross
the track ahead or tne train dangerous.
it will not be deemed contributory neglig
ence to make such an attempt, Meld error

2. Where a traveler is at an ordinary
country railroad crossing, and sees an ap
proaching train, ne must assume mat sucn
train may be running at any rate of speed
which the business or necessities ot tne
company require, and act accordingly.

3. Instructions given in this case exam-
ined and found misleading and erroneous.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
Seal. Clerk Supreme Court.

No. 15.898.
The State of Kansas

vs.
Charles TV. Bowman.

Appeal from Phillips County. .

AFFIRMED.
Syllabus. By the Court. Benson. 3

1. Where a defendant in a criminal ac-
tion files a plea In abatement and when
arraigned and required to plead to the in-
formation pleads not guilty without calling
attention to the plea in abatement and
without referring to it in any manner, and
goes to trial upon the issue of not guilty
without objection, he thereby waives such
plea In abatement.

2. Where a warrant upon which a pre-
liminary examination was waived charged
in one count the forging and uttering of
a bank check, the county attorney proper-l-v

filed an information charging such of-
fenses in separate counts, and was not
precluded from doing so by the fact that
he had previously filed an information in
the same case charging the defendant with
the forgery of the check only, such first
information having been quashed on the
motion of the defendant.

3. The testimony concerning the intro-
duction in evidence of an alleged forged
check is examined and it Is held that the
check was properly considered and treated
as being in evidence.

4. Ill considering a motion for a new
trial the court properly excluded thatpart of the arridavit ot jurors impeaching
their verdict upon grounds essentially nec-
essary to consider in making up the ver-
dict. (State v. Home, 9 Kan. 119.)

All the justices .concurring.
A true copy.
Attest: D. A. VALENTINE.
Seal. Clerk Supreme Court.

No. 16.369.
The State of Kansas

vs.
I W. Lahore.

Appeal from Decatur County.
AFFIRMED.

Syllabus. By the Court. Benson, J.
1. Contradictory answers of a juror

while under examination concerning hisqualifications do not necessarily prove his
unfitness to serve, and if after proper In-
struction by the court he appears to be
duly qualified. It is not error to overrulea challenge based upon such answers.

2. The unlawful acts specified in theprohibitory law in defining a common
nuisance may be charged conjunctlvelv in
one county, and it is not error to overrulea motion of the defendant to require theprosecuting attorney to elect upon which
of the acts so charged he relies for con-
viction.

3. The oral repetition of an instruction
to the effect that no inference of guilt can
be drawn from the omission of the defend-ant to testify, which was one of the in-
structions properly given in writing, is nota material error, if error at all.

4. A statement by the prosecuting attor-ney In the closing argument that therewas no testimony to contradict the evl- -'
dence of a sale of liquor on a certain day.

No 15.809.
The Cincinnati Punch & Shear Company

vs.
A. W. Thompson.

Error from Atchison County.
HKVERSED.

Syllabus. By the Court. Graves, J
1. The construction of written Instru

ments is a Question of law for the court,
and ordinarily it is error to submit such
a question to the jury.

2. It is reversible error to submit ir-
relevant and immaterial testimony to a
jury when it is materially prejudicial to
tne rights of the complaining party.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE.
Sealj Clerk Supreme Court.

No. 16.122.
The Board of Countv Commissioner of

the County of Jefferson
vs.

The City of Oskaloosa.
Error from Jefferson County.

AFFIRMED.
Syllabus. By the Court. Smith, J.

Where a block in a town plat is desig
nated as a "Public Square" and in the
certification to the plat, the street, alleys
and sauare. designated on the plat, are
dedicated to the use of the public and to
the town, the legal title to the public
square vests in the county; and where a
countv takes Dossession of such square
by building a court-hous- e thereon and
continuously occupies the square for more
man xorty years, tne couiiLy is iwuib iui
the Davment or an assessment, made Dy
an ordinance of the city, for the cost of
macadamizing and curbing the streets
abutting upon the public square.

All the Justices concurring.
A true copy.
Attest: D. A. VALENTINE,
Seal Clerk Supreme Court.

No. 16,129.
The Wichita Sash & Door Company

vs.
Charles Weil and Anna Weil. His Wife,

et al.
Error from Sedgwick County.

MODIFIED.
Syllabus. By the Court. Johnston, C. J.

1. In an action by a or to
recover a personal judgment against the
contractor and to roreciose a mecnanics
lien on the building and premises of the
owner a judgment by default was first
rendered against the contractor ana the
foreclosure ot the lien was adjudged. Sub
sequently the owner moved for the vaca
tion of the judgment and the motion was
allowed but the personal judgment against
the contractor was not formally set aside.
IS o defense was made by the contractor
and the court proceeded to try the case
as if the entire judgment had been vacat-
ed and upon the trial allowed the owner
to contest the amount due and the extent
of the Hen to be adjudged against his
property. Held: That the court should
have formally set aside the Dersonal judg
ment against the contractor but that it
was not prejudicial error to try the ques-
tion of the amount due to the

2. In an action brought by a sub-co- n

tractor where the original contractor does
not defend against the claim the owner
may defend and for the purpose of ascer
taining the amount due and reducing the
extent of the lien to be established against
his premises may allege and prove dam-
ages resulting from defects and omissions
n the work performed or the material

furnshed by the
3. Where the owner asks ror the witn- -

drawal of an amount of money tendered
and paid into court to meet the claim of
the and wnicn tne

declined to accent and the court
grants his request and permits the with-
drawal of the deposit such tender and de-
posit cannot be regarded as effecting a dls--
narge or a nen properly periectea.
All the Justices concurring.
A true codv.
Attest: D. A. VALENTINE,
Seal. Clerk Supreme Court

No. 16.143.
In the Matter of the Estate of William E.
Jones, Deceased. Jane E. Thomas, et al.

vs.
Hugh Williams. Executor.

Error from Lyon County.
AFFIRMED.Syllabus. By the Court. Mason, J.

1. The nrovision that an action for re- -
ief not otherwise provided for In the sta

tute or limitation can oniy oe orougnt
within five years after the cause of action
nail have accrued nas no application 10

proceeding- instituted in the probate
court, by an executor for the sale of real
estate to pay debts of the testator.

There being no statute or limitationrelating to the matter the requirement of
the law is that such a proceeding can be
maintained only if begun within a reason-
able time, in view of all the circumstances
of the case.

3. A delav of six years by a foreign
executor to petition for the sale of land
n this state to pay tne lnaeoteaness or
he testator is not unreasonable wnen it

occasioned by the pendency of litiga
tion carried on in good faith to determine
the validity and amount of such indebted
ness.

4. The allowance of a claim against an
state bv a court having jurisdiction is

prima facie evidence of the debt, and of
ts due presentment, against the heirs or
evisees. in a proceeding Drougnt to suo- -
ect real estate to its payment.

R. One. who buvs land in tnis state rrom
the devisees, seven years after the death
of the testator while a resident of another
tate. is not protected as an innocent

purchaser against proceedings thereafter
brought to subject it to tne payments or

ebts or the estate.
All the Justices concurring.
A true copy.
Attest: JJ. A. VALKNTIN K.
Seal. Clerk Supreme Court.

No. 16,131.
The Chicago Lumber & Coal Company

vs.
J. H. Washington, et al.

Error from Wrlchita County.
AFFIRMED.

Syllabus. By the Court. Mason, J.
1. The requirement of the mechanic s

lien statute that the statement filed by
one claiming a lien must

mone other matters state the name of
he contractor is not met by a recital that

the material was sold to a designated per- -
on and bv him used in constructing a

buHding upon land belonging to another,
although the person so designated was in
fact the contractor. Such nt

is fatally defective unless it shows by
express averment or by reasonable impli-
cation that the purchaser of the material
made the improvement under contract
with the owner.

All the justices concurring.
A true copy.
Attest: D. A. VALENTINE.
Seal. Clerk Supreme Court.

No. 16.124.
TV. W. Goodrow

vs.
G. W. Stober.

Error from Graham County.
AFFIRMED.

Syllabus. By the Court. Graves. J.
1. A tax deed is not void merely because

the description of the land is not technical-
ly accurate. If sufficiently definite and
certain to enable those familiar with it to
readily recognize the land intended and to
enable It to be easily ascertained, this will
be sufficient.

2. A town plat was filed in the office
of the register of deeds, and designated
"the town of Fremont." Soon afterwards
the town was by common consent called,
and was generally thereafter known as,
the town of Morland. the railroad station
and post-offi- ce being so named. The tax-
ing officers described the town lots upon
the tax roll as being situated in the town
of Morland. A lot so described was sold
to the county for delinquent taxes. Fouryears afterwards the county conveyed the
lot by what is known as a compromise tax
deed. The grantee immediately recorded
the deed and took possession of the lot.
Held that nine years afterwards, the fax
deed can not be deemed void merely be-
cause of the Irregular description of the
lot.

All the Justices concurring
A true copy.
Attest: D. A. VALENTINE.
Seal. Clerk Supreme Court.

No. 16.0S3.
The People's State Bank of Michigan Val-

ley, et al.
vs.

G. W. Brown.
Error from Osage Countv.

AFFIRMED.
Syllabus. By the Court. Mason. J.

1. When a bargain is completed for the
sale of a specific personal property for
cash, and delivery is made. If the buyer
fails to pay the price promptly the seller
has a right as between the parties or

Given a Slight Reduction by State
- Tax Commission,

Among the appeals in asses-sme-

made to the tax commission which
will be heard this week is that of
the Kansas City Stock Yards Com
pany, which claim that their personal
property was given in correctly at
931,700 and that the assessor added
$58,000 to that amount without war
rant or authority in the way of prop
erty to additional property to cove
any part of that sum. --

-

The tax commission will hear "com
plaints from the various counties from
the 8th to the 17th. Some fifteen
cases have already been filed, most of
them from lumber companies and pri
vate corporations. From the 17 th to
the end of the month the commission
will sit as a board of equalization
proper and hear the appeals of pri
vate Individuals.

The commission today fixed the as
sessment against the private car line
companies of the state. The total
assessment of these companies is $1.- -
07,170 this year as against tl, 063, 207
last year. There are 69 companies
now as against 81 last year. The big
ones are the Santa Fe line, assessed
at J274.410 and the Pacific Fruit Ex
press Company at 1151.740. These
car line companies include refrigera-
tor, fruit and stock car lines.

CARRIERS GET A RAISE.

Twenty-Seve- n Topeka rostofficc Em
ployes to Be Paid More.

Twenty-seve- n city mall carriers at
the local postoffice have received a
raise in salary of J100 a year. This
means $2,700 more next year sent to
the Topeka office for carrier bene
fits. The salaries at the office are
raised according to work and merits
of the employes. There are 35 car
Tiers in the office but the rest of them
have had raises within the last year

The annual payroll at the local
nostoffice amounts to about $100,000.
"The office is growing as fast as the
city," said Postmaster A. K. Rodgers,
this morning.

The following carriers are cn the
honor roll for the salary increases:
J. P Bauer, Theo O. Blank, Calvin
Conron, John J. Curry, George Eagg,
R P. Daniels. Fred C. Farnsworth, S.
fi Fereuson. Howard Hannah, A. H.
Klnne. M. McNerney. Oscar R. Molz,
James H. Murphy, O. C. Myers. Frank
Palmer. Eugene Pollard, J. r. sor-
ter. Sam M. Robinson, A. M. Roush
John Ryan, Allan P. Smith, Charles
H. Stewart, Charles Summers. Charles
Swearinger, John TV. SwicKara. jonn
P. Towner, Thomas A. Widener.

CHASED UP TREES.

Teople Driven From Homes by Wall
of Water 6 Feet High.

Chillicothe, Mo... July 7. A great
wall of water six feet high, sweeping
down both forks of the Grand river,
joined at Ltlca. in the west part of
Livingston county today and the bot-
tom lands here are now experiencing
a flood far surpassing that of June.
Railway tracks and bridges are wash-
ed out, stock is drowned and people
in the country have been driven to
the roofs of their houses and some
to tree tops. Several have been res-
cued In boats and other rescue par-
ties are at work.

Six section men are reported miss-
ing.

William Christian is reported
drowned near Chillicothe.

Arthur Fiske, the station agent at
Gault, was rescued from the depot to-
day after being marooned 36 hours.

REAti ESTATE TRANSFERS.
II. Magill and wife to A. Neese, tract

in n. w. H $3,000
G. T. Lawrence to Chas Wolf Packing

Co., lots and 32 Crane St.,
Crane's add 1

J. C. Harding to W. B. Foster andwife, lots 612-1- 4 and 16 Highland
ave., Kast Hill add 1.000

B. B. Giles and wife to W. J. Ricken-baeke- r.
pt. n. e. 'A 9,600

M. Shull to The Shawnee Agency
Realty Co., lot S12 Gilmore st., Irving
Place add 20

G. E. Schooler and wife to T). V. n.

pt. lots 1ST and S9 East FirstSt., Harvey's sub 1,500
A. C. Seckrest and wife to S. J. Moel-le- r,

pt. lots 4 and 4H blk. 2, Rich-
land, also tract 1251 Richland 225I. R. Jones and wife to M. Massey.
lots 83 and 5 Locust St., Metsker's
2nd sub 900

R. J. Hibbard and wife to II. Magill.
lot 545 and pt. 47 Lincoln St., Throop s
2nd add 1

M. S. Black to C. A. Black et al., pt.
lots 1&6--8 and 90 and lots 221-- 3 and 5
and lots 322 and 24 Kansas ave 1

J. Chubb and wife to The SlavationArmy, lots 116 and IS Illinois ave.,
Sunnyside add to Highland Park 1

A. A. Gibb and husband to C. S.
Elliott, lot 360 Kansas ave 2,500

C. S. Elliott and wife to P. G. Nuffer
and wife, lot 360 Kansas ave.......... 2.500jr. E. WorraU to M. B. Magoffin, lot
37 10th ave., west 1,750jr. S. Black to C. A. Black et al., pt.
lots JS6 and 88 Kansas ave 1

J. W. Ross and wife to W. Shoecraft,
lot 2131 Buchanan st 10
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SUPREME pT SYLLABI-
-

No. 16.133.
G. M. Lewis

vs.
A. J. Norris.

Error from Lincoln County.
AFFIRMED.Syllabus. By the Court. Porter, J.

1. A writing acknowledging the receipt
of $500 as belonging to a person named,but which contains no statement of any
fact from which the law Implies an obliga-
tion or promise, is not an "agreement,
contract or promise in writing" within thesaving clause of the statute of limitations

2. The following written instrument doesnot constitute an "agreement, contract orpromise in writing," but is a mere receipt
lor money:

"Mount Vernon, Mo., December 9th 1903.
"I, Andrew J. Norris. do hereby ac-

knowledge receipt of five hundred dollars,
which amount I deduct from purchaseprice of the southeast quarter of section
20. except a strip three acres square in
the southwest corner of south half of S. E.quarter, and the north half of the north-east quarter of section 29. all in township
29, range 25, as commission for the saleof said land to myself, as the commissionbelongs to my son-in-la- w George Lewis,
and by agreement with all parties to be
deducted from purchase price of said land
this day bought from I M Farris.

"A. J. NORRIS."
Mason. J.

Johnston, C. J.. Burch, J., Smith, J.,
Graves. J., concurring.

Benson, J. dissenting.
A true copy.
Attest: D. A. VALENTINE,
BeaLl Clerk Supreme Court.
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